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NAFrA AT THREE-AND-ONE-HALF YEARS: WHERE DO
WE STAND AND WHERE SHOULD WE BE HEADED? A
CROSS-CULTURAL ANALYSIS OF NORTH AMERICAN
LEGAL INTEGRATION
Bradly Condon*
I. INTRODUCTON

It has been just over three years since the North American Free
Trade Agreement (NAFTA) came into force. In this Article, I have been
asked to answer two questions: where do we stand after three years and
where should we be headed? As a Canadian, I must alter the question
slightly to ask where do we Canadians stand after eight years of free
trade with the United States and three years of free trade with Mexico?
As a lawyer, I must ask, where are Canada, Mexico, and the United
States headed with respect to international and domestic regulation of
trade, investment, and related matters? How are we going to get there
given our differences in legal systems and, more importantly, our different legal cultures?
1. WHAT IS T=E

NAFTA?

The answer one gets to the question, "What is the NAFTA?," will
vary with the nationality and the individual perspective of the person
you ask. If you ask a Canadian, the NAFTA is an extension of the Free
Trade Agreement with the United States that adds Mexico to the free
trade area and adds some new chapters to thicken the original agreement. If you ask a Mexican or an American, the NAFTA is a free trade
agreement between Mexico and the United States - Canada gets forgotten in the intense exchanges between the two southern neighbors, both
of whom seem to think Canada in any event is merely an extension of
the United States. But what is the NAFTA really?
Bradly Condon is the Director of the Council for North American Business Studies, a
member of the Canadian Foundation for the Americas, and teaches international trade policy at
Simon Fraser University in British Columbia.
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If you ask a lawyer, the NAFTA is a set of rules governing trade,
investment, and related legal issues that require a degree of harmonization of domestic business regulation in the member nations. Indeed, the
NAFTA is a legal document which imposes a series of legal obligations
upon the governments of its signatories. In essence, the NAFTA requires
the governments of Canada, Mexico, and the United States to ensure
that the content and application of their domestic laws conform to the
agreed-upon rules.
The fundamental purpose of the NAFTA is to ensure that trade and
investment between Canada, Mexico, and the United States are governed
by the rule of law. Clear and enforceable laws are essential to achieve
all of the objectives set out at the beginning of the agreement.' As
such, the NAFTA implicitly recognizes that the rule of law is a key
component of a prosperous market economy.
III. WHERE Do WE STAND?-TRADE AND INVESTMENT GROWTH SINCE

THE FTA AND THE

NAFTA

For Canada, both the Canada-United States Free Trade Agreement
(FTA) and the NAFTA have increased Canada's trade, and increased the
percentage of GDP that comes from trade. With the FTA, Canada's
exports to the United States increased by thirty-nine percent between
1988 and 1993, and imports from the United States increased twenty-six
percent. Canada-United States trade has now doubled from 1989 levels,
now standing at roughly $1 billion dollars per day. By 1994, thirty-eight
percent of Canada's GDP came from trade, up from twenty-five percent
in the 1980s. Currently, forty-two percent of Canada's GDP comes from
trade. The FTA had a tremendously positive effect on Canadian productivity as well. From 1988 to 1993, productivity increased by 26.4% in
liberalized sectors, compared to only a 4.6% increase in other sectors.2
Canada-Mexico trade has increased substantially since the NAFTA. In
1994, Canadian exports to Mexico increased by 31.2%; in 1995, by
5.4%, in spite of the economic peso crisis in Mexico; and in January to
September of 1996, by 9.2%. Canadian imports from Mexico increased
by 21.5% in 1994; by 18.2% in 1995; and in January to September of
1996, by 12.1%. Total two-way trade grew by 23.3% in 1994, by
15.8% in 1995, and in January to September of 1996, by 11.6%.'
See NAFTA Art. 102(1).
2 Statistics Canada, <http:llwww.StatCan.CAlenglishlPgdb/Economy/intem.html>.

Id. There is a significant discrepancy between Canadian and Mexican trade statistics, probably due to transhipment of goods through the United States. Mexico's reported imports from
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Foreign direct investment (FDI) has also increased since the NAFTA.
FDI from the United States to Canada increased by eleven percent to
$113 billion dollars in 1995, representing sixty-seven percent of total
FDI in Canada. The United States remained the largest destination for
Canadian FDI in 1995, totalling $76.5 billion dollars. Total Canadian
FDI in Mexico doubled between 1993 and 1994 to $1 billion, and increased to $1.13 billion dollars in 1995.' In the first half of 1996, with
investments of $408 million U.S. dollars, Canada ranked second as a
source of new foreign investment in Mexico, second only to the United
States.5
Increases in trade and investment among the NAFTA countries must
be viewed in the context of global trade and investment growth. The
NAFTA is both a part of the globalization process and a building block
toward greater globalization of trade and investment. National export
statistics for Canada, the United States and Mexico show increases in
the rate of global export growth since the NAFTA, in addition to increases in the rate of growth in trade among the NAFTA countries.
Canada's global export growth rate has increased from an average annual pre-NAFTA growth rate of about three percent to more than ten
percent average annual growth, post-NAFTA. Similarly, the United
States rate has increased from 6.5% to eight percent and the Mexican
rate from less than six percent to more than twenty percent. Likewise,
the rate of growth in incoming global FDI has increased since NAFTA:
from twenty-six percent to forty-two percent for Canada, from twenty
percent to thirty-one percent for the United States, and from thirteen
percent to fifty percent for Mexico.'
Thus, the FTA and NAFTA have proved successful in terms of
trade and investment growth for all three countries, both continentally
and globally. This success may be attributed in part to the rapid expansion of trade and investment globally, and in part to the increased
awareness of trade and investment opportunities in North America that

Canada are almost twice what Canadian statistics show for exports to Mexico. Likewise,
Canada's recorded imports from Mexico are twice what Mexican statistics show for exports to
Canada. As a result, the total volume of trade between Canada and Mexico is likely understated
in both countries' statistics. See The Canadian-Mexico Economic Relationship, Canadian, Embassy

in Mexico, Economic and Trade Policy Section, Dec. 10, 1996.
' See Canada, NAFTA Year Two, 1994-1996; A Canadian Perspective, Dept. Foreign Aff.

Int'l Trade, June 1996, at 2.
' The Canada-Mexico Economic Relationship, Canadian Embassy in Mexico, Economic and

Trade Policy Section, Dec. 10, 1996.
6 See Thomas Biersteker, Is NAFTA Working? Address to the Congress of the
Americas,
Puebla, Mexico (Feb. 27, 1997).
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has resulted from the media exposure the NAFTA has received in the
three countries. However, increased trade and investment among the
NAFTA countries has also increased awareness of differences that exist
among them with respect to legal and political cultures. The NAFTA
has not overcome these differences, nor was it explicitly designed to do
so. However, these differences can have a tremendous impact on the
cross-border business transactions the NAFTA was intended to foster.
Continued economic integration among the NAFTA countries therefore
requires further integration of the domestic legal regimes that govern
such transactions in each country.
IV. WHERE SHOULD WE BE HEADED?-LEGAL AND ECONOMIC INTEGRATION

The effective implementation of the NAFTA assumes a common
North American legal system and a common North American legal
culture, neither of which exist. Differences in legal systems and legal
cultures distort the NAFTA rules when they are implemented as domestic law, creating what Sylvia Ostry refers to as "systems frictions."7
Trade conflicts arise over differences in systems of domestic policies,
for example, with respect to resource and environmental management.8
Strong pressures are exerted either to harmonize these policies or to
"manage" the trade that is affected by them.9
The Canada-United States Softwood Lumber case is a good example
of a conflict that arose over differences in resource management systems
in which differences in legal cultures complicated the resolution of the
dispute. A group of U.S. lumber companies continually filed countervailing duty cases against Canadian lumber imports, claiming the Canadian
system of determining prices for timber rights constituted a subsidy. A
series of binational panel decisions under Chapter 19 of the FTA overturned decisions by the United States Department of Commerce and
International Trade Commission that had resulted in countervailing duties
being imposed upon Canadian lumber. The final Chapter 19 panel decision was reviewed by a Chapter Extraordinary Challenge Committee
made up of three judges; two Canadians and one American. The Cana-

Sylvia Ostry, Governments and Corporations in a Shrinking World (New York- Council

on Foreign Relations, 1990), in RICHARD LIPSEY ET AL., THE NAFTA; WHAT'S IN,WHAT'S
Our, WHAT'S NEXT 7 (1994).
8 See, e.g., the Canada-United States dispute over Canada's Landing Requirement for Unprocessed Salmon and Herring and the Mexico-United States dispute over Mexican Tuna.
9 LIPSEY Er AL., supra note 7, at 7.
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dian judges refused to overturn the panel decisions. However, the U.S.
judge wrote a vigorous dissent that attacked the very concept of an
international panel interpreting United States countervailing duty laws,
that is, the very existence of Chapter 19.10
Chapter 19 is a good example of an innovative system that was
devised to overcome differences in legal cultures when Canada and the
United States were unable to agree on a common legal regime to deal
with subsidies and dumping under the Canada-United States FTA. A
major difference in Canadian and United States legal cultures expresses
itself in the bureaucracies that administer many laws. In Canada, highranking civil servants such as Deputy Ministers are professional bureaucrats, whereas their counterparts in the United States are political appointees. In United States legal culture, populism is viewed as superior
to professionalism, not only in bureaucracies, but in the judiciary as
well, where many judges are elected rather than appointed, as they are
in Canada. 1 From Canada's perspective, the purpose of having Chapter
19 panels review the interpretation and application of domestic subsidies
and dumping laws was to bridge this gap in legal cultures and ensure
that decisions were based on objective legal reasoning, not politics.
Indeed, such binational supervision of the interpretation and application
of domestic laws in each country has proved to be an effective means
of bridging differences in the legal cultures of the two countries, although Chapter 19 is limited to subsidies and dumping laws. They will
likely prove equally effective at bridging gaps with Mexico's legal culture under the NAFTA. Indeed, even if the NAFTA countries harmonize
our domestic subsidies and dumping laws, we may wish to retain a
Chapter 19 system to ensure the uniform interpretation and application
of a harmonized regime.
To truly know where we stand with respect to the creation of a
single market, we need to understand the differences in our legal systems and legal cultures. Buscaglia argues that a market is really a legal
concept rather than an economic one. 2 Different rights and obligations
and different legal systems act as obstacles to the creation of a single

'oFor a more thorough discussion of the Softwood Lumber case, see Bradly Condon, Hewers
of Wood Meet Washington Lawyers, in FINE TUNING LEGAL ASPECTS OF NAFTAk A VIEW FROM
TE SPOKES, Bradly Condon & S. Lopez Ayllon, eds.(1996) published on the Web at
<http://www.harbour.sfu.ca/CNABS/htrnl>. See also the paper by the Hon. John Taggart, Q.C., in
the same volume, discussing the dissent of the U.S. judge.
" See SEYMOUR MARTIN LPSEr, CONTINENTAL DIVIDE: THE VALUES AND INSTITUTIONS OF
THE UNITED STATES AND CANADA 30-34 (1990).
12 See Edward Buscaglia, Legal, Economic and Statistical Analysis of Latin American Legal
Integration, Address to the Congress of the Americas, Puebla, Mexico (Feb. 27, 1997).
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market. The creation of a single market, therefore, requires the harmonization of legal systems. Thus, if a group of countries wishes to create a
single market, the group must choose a single set of laws to govern
their commercial relations. In theory, this is what Canada, Mexico, and
the United States have done with the NAFTA. To know where we are
headed with respect to legal and economic integration, or how far we
will be able to go, we must consider how we will manage our differences.
In Europe, legal scholars have begun to consider differences between
legal cultures. There, the situation has been characterized as follows:
Legal discourse within European Institutions and legal science is misleading since
it abstracts completely from the cultural dimension of European legal systems. As
long as patterns of interpretation (values, attitudes) and behavioral routines with
respect to law as well as social institutions which form part of the legal implementation process are not integrated, a common or even similar legal practice
cannot be expected. 3

While the NAFTA does not seek the same degree of integration as the
European Union, the issue of gaps in legal cultures will have to be
confronted in North America as we pursue the continued harmonization
of our trade-related laws.
Even if we choose to harmonize our domestic commercial laws, and
thereby create a uniform legal system, differences in legal cultures will
continue to produce differences in interpretation and application of the
same laws. Transplanting laws from one culture to another will not
work if the differences in the two legal climates are markedly different.
As any good gardener knows, ferns will not grow in the desert any
better than palm trees grow in Toronto. If harmonization or transplanting
are unrealistic options, we must find other ways to link our laws together. So, how do we bridge the gap between our legal cultures?
V. LEGAL CULTURE

The first step in building a bridge is to assess the terrain. In order
to bridge the gaps between our legal cultures, we must first define the
concept of legal culture.
The concept of culture has been defined by a variety of scholars of
sociology, cross-cultural communication, and international management.
Kluckholn described culture as "patterned ways of thinking, feeling and

"3 Volkner Gessner, Global Legal Interaction and Legal Cultures, 94 Ratio Juris 132-45, at
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reacting, acquired and transmitted mainly by symbols, constituting the
distinctive achievements of human groups, including their embodiments
in artifacts."' 4 With respect to law, a powerful symbol that comes to
mind is the image of Justice, wearing a blindfold and balancing scales.
Hofstede defined culture as "the collective programming of the mind
which distinguishes the members of one human group from another."'"
School books, through which children acquire a common vision of their
nation's history, are an example of a powerful tool that is used for such
programming. Walls conceived of "cultural value systems (as evolving)
out of the need to reconcile often conflicting demands that are inherent
in the human situation."' 6 This latter definition coincides with the legal
historian's view that law represents a profound expression of a society's
cultural values. 7 Tung combines the foregoing definitions to define
culture as "an evolving set of shared beliefs, values, attitudes, and logical processes which provide cognitive maps for people within a given
societal group to perceive, think, reason, act, react, and interact."' 8
Thus, culture, like law, evolves over time.
A society's cultural values influence the way laws are interpreted
and applied. Thus, applying the foregoing definitions to law, legal culture may be defined as an evolving set of shared beliefs, values, attitudes, and logical processes through which people within a given society
perceive and react to legal rules. In other words, legal culture refers to
patterns of interpretation and behavioural routines regarding law.
A. Bridging the Gap Between Legal Cultures
A cultural gap - differences in language, perception, reasoning,
thought processes, and behaviour 9 - has the potential to create communication problems between individuals. Likewise, a gap between legal
cultures has the potential to create problems in international business
transactions between Canada, Mexico, and the United States. For example, consider the experiences of the Senior Counsel (Counsel) for a

"' Clyde Kluckholn, The Study of Culture, in THE POUCY SCIENCES, D. Lerner & H.D.
Lasswell eds., (1951) at 86. See also Rosalie L. Tung, International Organizational Behavior,
ViRTUAL OB 490 (1995).
GEERT HOFSEDE, CULTURE'S CONSEQUENCES 21 (1984).
Jan Walls, Communicating in Japan, ISSUES, The Asia Pacific Foundation of Canada, (Fall
1987), at 4.
17 Jost LUiS SOBERANES FERNANDEZ, HISTORIA DEL SISTMA JURIDICO MEXICANO (MeXiCO:

UNAM, 1990) at 9.
" Tung, supra note 14, at 491.
19 Id.
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Canadian company (the Company) that specializes in the purchase of
family-run businesses which it then makes more profitable through economies of scale that it can achieve through bulk purchases of the inputs
for this particular type of business.
The Company has extensive holdings throughout Canada and the
United States and decided to expand its operation into Mexico. It negotiated the purchase of a Mexico City business and signed contracts with
the owners. However, when the time came to transfer the business, the
Mexican owners refused to complete the deal. Counsel was instructed to
commence legal proceedings to enforce the contract. Counsel found that
it would be difficult, lengthy, and costly to seek legal remedies through
the Mexican courts, more so than in Canada or the United States. In
addition, corruption in the Mexican courts meant the Company might
lose in court regardless of the merits of its case against the Mexican
owners, since the court would be more influenced by family connections
and bribery than by the provisions of the contract. The Company decided to cut its losses and not to pursue their contractual claim. Moreover,
the Company decided against expanding its operations into Mexico due
to the absence of adequate means of enforcing any contracts into which
it might enter.
In Mexico, business relations are based on friendship and trust. A
Mexican cannot fully trust his or her business partner until they are
personal friends." It takes time for a foreigner to be seen as trustworthy. The need for trust in business relationships is partly a consequence
of a cumbersome legal system which cannot be relied upon to settle disputes, and partly a consequence of cultural traditions. A proposed agreement that is one-sided, aggressive, and written in legalese can be interpreted as a lack of trust and harm the business relationship. In contrast,
Canadians tend to separate their business and personal lives. In Canada,
spending the time it takes to develop a personal friendship is seen as an
inefficient waste of valuable time in a work day, time that could be
spent more productively in other ways, or on leisure activities. Lawyers
in particular are trained in time management techniques that view time
as money and require tasks to be completed in a minimal amount of
time. Moreover, contracts tend to be written assuming that litigation will
determine the outcome of any disputes over their interpretation, and
consequently contain much legalese and fine print.
This episode illustrates how gaps in legal cultures can act as an

' See Canada, Cultural Aspects of the Mexican Society, in MARKETING YOUR SERVICES IN
MEXIcO (Ottawa: Dept. Foreign Aft. & Int'l Trade (1996).
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obstacle to foreign direct investment. In this case, the role of the contract and the courts in a business relationship stand out as an area where
Canadian and Mexican legal cultures differ markedly.
The following year, the Company was sued in a United States court
by a United States business for breach of contract. The trial took place
in a small southern city before a local jury. The lawyer for the U.S.
business portrayed the Company as a big foreign corporation that was
intent upon buying up smaller American businesses with utter disregard
for American values and traditions. The jury ruled in favour of the
United States business. In addition to pecuniary damages, the jury
awarded punitive damages totalling hundreds of millions of dollars. The
Company had not expected such an outcome, and had made no provision for such an award, which was equal to the Company's entire profit
for the fiscal year. The value of the Company's stock dropped dramatically when the jury's verdict became known.
In Canada, such an outcome would not have occurred for two reasons. First of all, Canadian courts do not use juries in contractual disputes. Secondly, Canadian courts have placed limits on the amount of
non-pecuniary damages that may be awarded to plaintiffs. Thus, even if
a Canadian court were to view foreign corporations with suspicion
(which, arguably, they would not), no commercial litigation in Canada
would ever result in a company being awarded such a huge sum in
punitive damages for breach of contract.
This case demonstrates that the gap between the legal cultures of
Canada and the United States can be remarkably wide, despite the apparent similarities in much of our commercial legislation. The experiences of this Canadian Company also demonstrate that failure to consider
differences in legal cultures between Canada, the United States, and
Mexico can have dramatic consequences for the bottom line.
B. Dimensions of Culture Affecting Law
Culture is a broad concept that may be broken down into a variety
of dimensions in order to facilitate understanding of the effect of each
dimension on legal culture. Tung notes five specific cultural dimensions
which have a significant impact on cross-national business interactions:
(1) high- versus low-context cultures, (2) monochronic versus
polychronic time, (3) silent language, (4) Hofstede's five cultural dimensions, and (5) Maruyama's mindscapes." These same dimensions may

2 Tung, supra note 14, at 494.
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be used to understand differences in legal cultures as well.
While these distinctions among different cultures serve as a useful tool
with which to understand cultural differences, it is important to note that
these generalizations will not prove true with every individual one encounters in a given culture. For example, multi-cultural, immigrant countries such as Canada and the United States will have a variety of subcultures existing within them. Moreover, bi-cultural or multi-cultural
individuals may exhibit more than one variation on a given cultural
dimension depending on the circumstances.
C. High- Versus Low-context Cultures
The distinction between high- and low-context cultures refers to the
amount of information that may be assumed in communication between
members of the same culture. In high-context cultures, such as Mexico,
communication is primarily implicit because of the close personal relationships among family members, friends, colleagues, and clients N'hich
collectively form an extensive information network. Such cultures prefer
an indirect, nonconfrontational mode of conflict resolution.' In contrast,
in low-context cultures, such as the United states and Canada, communication is more explicit and conflicts are dealt with in a direct, confrontational manner.' The use of graft and bribery in business transactions is
more common in high-context cultures, such as Mexico.24
The conflict between the Canadian Company and the Mexican business owners, discussed above, may be understood as an example of
cross-cultural miscommunication between a high- and a low-context
culture. Each party approached contractual negotiations with a completely different view as to how any conflicts would be resolved. The Mexicans expected conflicts to be avoided by developing a relationship of
friendship and trust beforehand, with the contract viewed as secondary
to the relationship. In contrast, the Canadians expected conflicts to be
resolved through litigation and the interpretation of contractual provisions, with the relationship viewed as secondary to the provisions of the
contract, if not altogether irrelevant.

22 See EDWARD T. HALL & MILDRED R. HALL, HIDDEN DIFFERENCES: DOING BUSINESS
wrrH THE JAPANESE (1987).
' See Stella Ting-Toomey, Toward a Theory of Conflict and Culture, in COMMUNICATION,
CULTURE AND ORGAN7-ATIONAL PROCESSES 71-86, W. Gudykunst et al., eds. (1985).
24 See THOMAS GLADWYN & INGO WALTER, MULTINATIONALS UNDER FIRE (1980).
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D. Monochronic Versus Polychronic Time
According to Tung's definition, "monochronic time (m-time) involves doing one thing at a time, whereas polychronic time (p-time) entails engaging in several activities all at once."' Canadians and Americans tend to be M-time people, whereas Mexicans tend to be P-time
people. M-time people "take time commitments (deadlines, schedules)
seriously; are low-context, and need information; adhere religiously to
plans; are concerned about not disturbing others; follow rules of privacy
and consideration; emphasize promptness; and are accustomed to shortterm relationships." P-time people, in contrast, "consider time commitments an objective to be achieved, if possible; are high context and
already have information; change plans often and easily; are committed
to people and human relationships; base promptness on the relationship;
and have a tendency to build lifetime relationships.'
The Mexican owners likely considered the time commitments in the
contract an objective to be achieved, changed their plans easily, and expected the Company and Counsel to implicitly understand that prompt
compliance was not required by the superficial nature of the relationship.
The Canadians, however, could only have been aware of the Mexican
viewpoint had it been communicated explicitly. Since it was not, they
expected the time commitments to be taken seriously.
E. Silent Language
Tung estimates that only thirty percent of the information transmitted
in a conversation is verbal, whereas the remaining seventy percent is
nonverbal. ' Thts, differences in language only serve to compound the
difficulty of cross-cultural communication. Hall has labeled the nonverbal form of communication as the "silent language." The silent language consists of cultural approaches to time, space, material possessions, friendship patterns, and business agreements.
Time refers to monochronic versus polychronic time, as discussed
above. Space refers to personal space, such as the physical distance
maintained between individuals. For example, Mexicans and French
Canadians are more comfortable with physical contact than are Americans and English Canadians. Among friends and acquaintances, the latter

I Id. at 495.
26 HALL & HALL, supra note 22, at 16-19.
2
Id. at 496.
21 See EDWARD T. HALL, THE SH.ENT LANGUAGE (1973).
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two cultures tend to limit physical contact to handshakes, whereas the
former two cultures commonly greet friends with hugs and kisses, even
between members of the same sex.
Material possessions are valued differently by different societies. For
example, in Canada and the United States people will accumulate material possessions as a sign of success. They will compliment each other
on the quality of their possessions in order to recognize the achievements or good taste of the other person. In contrast, in Mexico, when
someone admires a material possession, it is customary to give the admired object to the admirer. Similarly, in some North American aboriginal cultures, one would demonstrate wealth through the number and
quality of material possessions that would be given away to other members of the tribe, through ceremonies such as the potlatch, rather than
horde possessions. Traditional Mexican and aboriginal cultures both tend
to take a collectivist approach to material possessions, with property
rights based more on membership in a particular group.
Such differences in attitudes toward property affects both the formulation and application of laws relating to property, both real and personal. For example, Mexico lacks a personal property security regime for
financing businesses, relying instead on real property and family or
personal relationships to secure business loans.29 Differences in cultural
values relating to property also affect attitudes toward intellectual property laws, which have traditionally been ignored in Mexico.
Friendship patterns also differ markedly between cultures. In many
high-context cultures, such as Mexico, friendships may take precedence
over pure business interests, hence the importance of building friendship
first, as discussed above. In contrast, an American executive was quoted
as saying, "We don't have friends; we only have interests. And we can't
tell our interests much beyond two years."3 As a result, personal connections are more likely to influence the outcome of legal proceedings
in Mexico than in the United States or Canada.
Business agreements refers to the way in which agreements are
formed and the extent to which they are binding in different societies.
In the United States and Canada, for example, contracts are viewed in
legalistic terms and it is common to sue for breach of contract. In contrast, in high-context societies such as Mexico, a contract is seen as a
flexible document which can change with the circumstances, as dis-

2' See David W. Eaton, Study Finds Flaws in Lending Laws, 7 BusiNEss MEXICO 27-29,
Mar. 1997.
T.W. KANG, Is KoREA TEm NEXT JAPAN? (1989).
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cussed earlier.
F. Hofstede's Cultural Dimensions
Hofstede studied the work-related values of more than 70,000 IBM
employees in fifty countries, creating a comparative index of four cultural dimensions: power distance (degrees of inequalities in power and
wealth), uncertainty avoidance, individualism versus collectivism, and
masculinity versus femininity (the differentiation of sex roles in society).
Two of Hofstede's cultural dimensions are relevant to the issue of legal
cultures: uncertainty avoidance and individualism versus collectivism.3
Countries with high uncertainty avoidance tend to be more risk aversive,
more structured in activities, and they tend to have more written rules
and standardization, and more ritual behaviour. Canada, Mexico, and the
United States respectively scored 48, 82, and 40 on Hofstede's uncertainty avoidance index. With respect to individualism versus collectivism, individualistic societies tended to apply policies and practices to all
(universalism), whereas collectivist societies tended not to. Canada and
the United States score relatively high on Hofstede's individualism index, with scores of 80 and 91, respectively, whereas Mexico appears far
more collectivist, with a score of 30. As a result, in Mexican bureaucracies, for example, numerous rules and procedures tend to be applied
rigidly unless one has special connections, in which case they might not
be applied at all.
F. Maruyama's Mindscapes
While globalization and information technology have served to bring
cultures closer together, some cultural aspects, such as deep-seated values, traditions, and ways in which information is processed and interpreted, are very difficult to change.32 People of different cultures process and interpret information in different ways; that is, different cultures have different mindscapes.3 3 One type of mindscape tends to
dominate in a given country, but individual differences can be found
within a given cultural group. Together with differences in value priorities, behavioural patterns, and logical structures, differences in

3 See Hofstede, supra note 15.
n See Magoroh Maruyama, Mindscapes, Individuals, and Cultures in Management, 2 J.
MGMT. INQUIRY, June 1993.
33 Id. at 140-54. Maruyama identifies four types of mindscapes that cover the thought pro-

cesses of two-thirds of humanity.
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mindscapes can be a source of conflicts and misunderstandings in crosscultural communication. The concept of mindscapes is particularly relevant to understand how foreign or international laws might be received,
and perceived, in a given culture. On the surface, Canada, Mexico, and
the United States have agreed to the same set of rules in the NAFTA.
However, those rules are translated into three different languages, implemented as domestic law in at least two different legal systems, administered by different domestic institutional bodies, and interpreted through
different mindscapes. At the end of this process, it is difficult to see
how the end product in one legal culture could be the same as in the
others. In short, we are not really playing by the same rules, because we
interpret and apply those rules in distinct ways.
VI. UNDERSTANDING DIFFERENCES iN LEGAL CULTURES

Thought processes that guide the interpretation and application of
laws may vary greatly from one legal culture to the next. Consequently,
"since the dominant form of mindscape varies across cultures and because of differences in values and traditions across societies, concepts
and constructs which members of one country assume to be universally
'
valid may not necessarily hold in other countries."34
Two concepts are
of particular importance to understand differences across legal cultures-morality (i.e., what is acceptable behaviour) and legal rights.
A. Morality
In Canada and the United States, bribery and corruptions are considered to be bad. They are considered to bad in Mexico also, but Mexicans tolerate both.35 Similarly, deception and dishonesty are immoral
and wrong in Canada and the United States. However, "in other societies bribery, corruption, deception, and dishonesty may be considered as
neutral concepts. In east Asia, for example, deception as a neutral connotation. Deception is not considered immoral; rather, it is amoral and
' A similar
should be engaged in if it brings about a greater good."36
view of deception and dishonesty as neutral concepts may be held in

3, Tung, supra note 14, at 507.

3' A recent European survey of corruption in 52 countries ranked Mexico among the most
corrupt, at number 38, with a score of 33 on a scale of 10. By comparison, New Zealand was
ranked least corrupt (at number 1), scoring 9.43, while the United States placed 15th, with a
score of 7.66. See Mexico Receives Failing Marks, THE NEWS, Mar. 31, 1997 at 4.
36 Tung, supra note 14, at 508.
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Mexico in certain circumstances.
Thus, there is no universal concept of morality, in the world, or in
North America. Attempts to impose one culture's moral codes on another may prove futile, as in the case of the failure by the United States to
persuade more than a few of its trade partners to adopt a Foreign Corrupt Practices Act, similar to its own, in 1977.' 7
B. Legal Rights
Tung notes that the notion of right is a foreign one in some societies, such as Japan, where relationships are defined instead in terms of
duties and responsibilities." Within North America, there is no universal notion of rights either. In the United States, many relationships are
defined in terms of legal rights, a tradition that flows from the tradition
of having a Bill of Rights to protect citizens from potential incursions
by government. While Canada has moved in a similar direction with the
inclusion of a Charter of Rights and Freedoms in the Constitution, in
1982, Parliament and the provincial legislatures retain legal supremacy
and may override certain constitutional rights by invoking the so-called
"notwithstanding clause."39 In Mexico, there is no equivalent to the
individual constitutional rights of Canada and the United States. Even if
there were, the President of Mexico has traditionally been able to amend
the Mexican Constitution at will, and has frequently done so. These
differences may be explained by historically based cultural attitudes to
government and authority in the three countries. The United States was
born out of a revolution that rejected governance by the British sovereign and created a culture that is suspicious of government, where only
law is sovereign, and where its people are exceptionally litigious.
Canada's counter-revolutionary origins, in contrast, left Canadians with a
sense of the superiority of the monarchy over American "mobocracy,"
preserving a deferential respect for parliamentary authority." While
Mexico has also had its revolutions, Mexico's culture of respect for authority more closely resembles Canada than the United States, though its
historical roots are distinct.4"

See id. at 509.
Id. at 510.
Perhaps the most notorious example of such was Quebec's use of the notwithstanding
clause to override a decision of the Supreme Court of Canada that had struck down Quebec's
language law as a violation of the right to free speech.
' See LIPSET, supra note 11, at 10-22.
4 See ALAN RIDING, DISTANT NEIGHBOURS: A PORTRAIT OF THE MEXICANS (1986). See
3
"

also ROBERT A. PASTOR & JORGE G. CASTAIfEDA, LIMITS TO FRIENDSHIP: THE UNITED STATES
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In light of these differences, it would be difficult, if not impossible
to transplant certain legal concepts and policies from the United States
to Canada and Mexico. In such circumstances, efforts to develop common legal rights may be doomed to fail. Differences in legal cultures,
and the mindscapes that produced those legal cultures, make any such
transplants problematic. The problem is compounded when people are
unaware that they are viewing the world through different mindscapes.
C. Managing Differences in Legal Cultures
Given the differences between legal cultures and the significant
impact they can have on legal and economic integration in North America, and globally, how can we cope with and manage the differences?
Tung cites three primary methods for managing cultural differences in
international business, methods that may be adopted to bridge the gaps
in North America's legal cultures. They are: (1) to use agents of
change; (2) to choose people who are suitable for cross-cultural encounters and to train them accordingly to facilitate performance abroad; and
(3) to use "biscapal" people in multicultural management. Biscapal people are those individuals who are adept in two or more cultures and
hence able to bridge or transcend two or more different mindscapes.42
1. Agents of Change
International agreements, particularly those dealing with trade and
investment, may act as agents of change by introducing new laws and
legal procedures into a host society. However, the host nation must be
willing to accept the new law and to invest in developing an institutional infrastructure to facilitate the implementation of the laws. Trade and
investment agreements, which bring with them the incentives of increased market access, cheaper and better quality goods for consumers,
and greater foreign direct investment, are more likely to be embraced
than agreements that bring more obligations than benefits. In the United
States, the division of powers between the President and Congress, born
out of a revolutionary desire to limit government power, today proves
problematic in an era of globalization where the U.S. government needs
to participate in international trade negotiations. The U.S. system causes
frustration with other governments, since no single branch of govern-

AND MEXmco (1988).

' Tung, supra note 14, at 511.
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ment appears to be accountable in international affairs. Castafieda describes the system as follows:
The buck rarely stops anywhere, but rather keeps shifting in an institutional shell
game. The traditional American responses-this is how democratic systems operate; this is how the U.S. political system functions--are either false or begs the
question: if that is how the system works, perhaps it is time to change it. 43

A recent advertisement in the Washington Post suggests some in the
United States business community recognize the importance of change to
this aspect of American legal culture, insofar as trade negotiations are
concerned. The advertisement seeks the expansion of the U.S. Trade
Representative's negotiating authority in addition to the renewal of Fast
Track, arguing as follows:
In most countries, trade ministers representing their governments negotiate trade
agreements which are quickly approved ....
Without real authority to negotiate,
U.S. Trade Representatives don't carry the weight in world affairs that our economic power would imply. As a result, America's ability to compete has been
hampered as competition for all export markets has intensified.'

Thus, globalization and international trade agreements may act as agents
of change to U.S. legal culture.
Canadians have now largely accepted free trade, both because it is a
fait accompli and because free trade has been in place long enough for
citizens to see the economic benefits for Canada. Public education efforts of pro-free-trade groups,45 along with government export promotion programs,' have acted as additional agents of change. However,
any changes to the legal culture of Canada have been marginal thus
far-the existing legal culture had already adapted to compliance with
GATT obligations, and Canada had already evolved into a relatively
open economy. In Canada, some of the most significant changes instigated by the FrA and the NAFTA may be in attitudes toward interprovincial trade and investment barriers 47 and toward foreign investment.'

PASTOR & CASTANEDA, supra note 41, at 19.
EDS Advertisement, WASH. POST NAT'L WKLY ED., Mar. 24, 1997, at 13.
"For example, the Fraser Institute and the Council of North American Business Studies in
Vancouver have acted as agents of change through research, public education programs, the media, and discussion forums.
' For example, the Canadian federal government's Access North America export promotion
program has provided information and training to would-be exporters.
' See Jeffrey Thomas, NAFTA and the Canadian Agreement on International Trade: You
Can't Have One Without the Other, in FINE TUNING LEGAL ASPECTs OF NAFrA: A VIEw FROM
THE SPOKES, Bradly Condon & S. Lopez Ayllon, eds. (1996) published on the Web at
<http.//www.harbour.sfu.ca/CNABS/html>.
' For example, a 1996 Conference Board of Canada study found that each dollar of FDI
'7
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In Mexico, however, there is not yet widespread acceptance of the
NAFTA; nor has the NAFTA visibly changed Mexico's legal culture.
The underlying legal culture had not been fundamentally changed in the
same way as Canada's, since Mexico only began opening its economy
in the late 1980s. Until the 1990s, GATT obligations for developing
countries were more "aspirational" than obligatory, and there was little
tradition in developing countries of domestic law shaped by external
obligations. Mexico's conversion to "rules based internationalism," is
quite recent, and still very much in progress.49 Moreover, the gap between Mexico's legal culture and her northern neighbour's is much
wider than the gap between Canada and the United States.
The Mexican leadership is seeking to act as an agent of change with
respect to Mexico's legal culture, from the top down. In his second
State of the Nation Report, President Zedillo had the following to say
about the rule of law in Mexico:
Mexicans want to live in a country of justice and law, a country in which we all
have access to justice and the law applies to everyone alike.
Mexicans want to live in a country where justice serves those who are in the
right and is not swayed by money or influence, a country where there is no place
for privilege, exception, or impunity, a country where neither abuse nor corruption
is tolerated.
To embark upon a new stage in which the law is supreme, it is necessary for
everyone, absolutely everyone, to contribute to ensuring that a culture of compliance with the law takes root and becomes widespread.
It is my conviction that the President of the Republic should not have or exercise
any powers other than those explicitly conferred on him by the Constitution and
the laws [emphasis noted].

President Zedillo's speech, in expressing the legal culture Mexicans
"want," acknowledges that access to justice, equal application of the
law, and compliance with laws are not currently features of the Mexican
legal culture. Moreover, he seeks to act as an agent of change in
Mexico's legal culture by leading by example, so that a new legal culture can take root. His choice of words suggest laws transplanted from

creates six times as much new employment in Canada as one dollar of domestic investment, because FD1 tends to bring with it new management techniques and technology and generates more
international trade.

, See Michael Hart, What a Difference a NAFTA Can, Should, Will Make: The Next Fifty
Years of Canada-Mexico Diplomatic Relations, Address to El Colegio de Mexico, Dec. 5, 1994.
(On file with the author).
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the United States and elsewhere are not thriving in Mexico's legal climate. One need only consider the ineffectiveness of intellectual property
laws in Mexico, for example, to appreciate that this is so. While one
may laud the efforts of the President to act as an agent of change m
Mexico's legal culture, to amend the soil as it were, the degree of cultural change required to achieve such a feat is enormous. It. will take
decades to change Mexico's legal culture into one where foreign laws
can be transplanted successfully. Indeed, such a feat may not be at all
achievable. In short, the change agent method of bringing the legal
cultures together must be viewed as a long-term project with uncertain
chances of success.
Regardless of what President Zedillo does, the gap in North American legal cultures will remain particularly wide between Mexico and the
other nations. While it is important to acknowledge the differences in
legal cultures that exist between English and French Canada, or between
Canada and the United States, these gaps are not as wide, and bridges
have been in place for many years. Indeed, the Canadian experience of
merging together two languages, two legal systems, and two cultures
should be studied carefully by anyone seeking to build bridges between
Mexico's legal culture and those of her northern neighbours.
In sum, NAFTA governments cannot rely exclusively upon changing
the other legal cultures to manage differences across countries. In the
first place, the changes may be purely cosmetic. In the second place,
this strategy can lead to resistance from members of the host nation,
such as Judge Wilkey's dissent in the Softwood Lumber case, or allegations of cultural imperialism. The latter reaction is particularly likely in
Mexico, given its historic antipathy to the United States and American
intervention in Mexico's affairs. °
The new NAFTA Secretariat, to be located in Mexico City, has the
potential to act as a powerful agent of change across the three legal
cultures. It should be a key part of the mandate of this new trilateral
agency to develop a knowledge base of the legal cultures of North
America and to coordinate research on how best to manage the differences and to bridge the gaps. Part of this task will consist in promoting
and facilitating programs that develop the human resources needed to
stimulate a harmonious evolution of a North American legal culture.
2. Choose People Who are Suitable and Train Them

10See

RA. PASTOR & J.G. CASTERADA, supra note 41.
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Given that significant gaps in North American legal cultures will
remain with us over the long term, we must turn to medium- and shortterm methods of bridging the legal cultural gaps if we are to cope with
the situation. A medium-term solution is to choose people who are
suitable for cross-cultural encounters and to educate them so that they
may act as bridges between legal cultures. One way to achieve this
would be to create a North American law program to train lawyers in
the legal systems and cultures of the NAFTA countries. Such a program
could be modeled upon the National Law Program of McGill University,
which trains lawyers in both the civil law of Quebec and the Common
Law of the rest of Canada, in a bilingual environment. Other ways to
develop such human resources is through increased student and faculty
exchange among North American law schools.
3. Use "Biscapal" People
As noted earlier, biscapal people are those individuals who are adept
in two or more cultures and hence able to bridge or transcend two or
more different mindscapes. Such individuals, "who are adept in two or
more cultures appear to be very appropriate for bridging cultural gaps
and differences that may exist between societies."5' According to Tung,
to qualify as biscapal, a person must meet two criteria: "(1) have a thorough understanding of the languages, values, attitudes, behaviours, and
logical processes of the two societies under consideration and (2) have a
genuine desire to bridge such gaps."'52 Biscapal people are able to operate with relative ease across two cultures and can act as "mindscape
translators," or "transcapers." A key point to remember is that foreign
language fluency cannot be equated with mindscape translation. Biscapal
lawyers, particularly those with training in more than one legal system
(i.e., bijuridical lawyers), would appear uniquely suitable for bridging
gaps between legal cultures. Biscapal candidates should, therefore have
priority when selecting students and faculty for a North American law
program and for student and faculty exchanges. Likewise, as much as
possible, the new NAFTA secretariat should seek out biscapal candidates
in selecting staff.

" Tung, supra note 14, at 514.
52 Id.
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VII. CONCLUSION
This Article has examined how commercial laws and legal relationships can vary across the NAFTA countries. Many of these variances
stem from differences in legal cultures. Both business people and governments have to understand these differences and be aware of their
implications for the effective management of cross-border transactions in
the North American economy, particularly given the rapid growth in
trade and investment among the three countries. Short-, medium- and
long-term methods of bridging gaps between legal cultures must be
developed and used to manage such differences.
The effective implementation of the NAFTA assumes a common
legal culture, something that does not yet exist. The creation of a single
market requires a degree of legal harmonization-a difficult task to
achieve across distinct legal cultures. National treatment leaves each
country free to determine its own domestic laws, in theory, provided
they are applied without discrimination. At the same time, competition
for FDI requires governments to provide modem, efficient legal regimes
which can act as a powerful agent of harmonization. Differences in legal
culture can affect the competitiveness of each nation in attracting foreign
investment and can affect the competitiveness of firms, as well. Personal
property security regimes that facilitate business financing on objective
legal grounds are one example of domestic laws that enhance the competitiveness of both nations and firms. It is thus very much in the interest of each nation, and their firms, to assess the impact of differences in
legal cultures and take steps to shape their evolution.

